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Introduction

During history of mankind, attitude toward children orphans characterized by formed social
way of life, traditions and customs. But in fact, child orphan was considered as lessened in
size and mental faculties copy of adult, moreover deprived of parents’ guardianship and
protection.

At present, attitude towards children underwent a great change. Today, a child from a being
completely deprived of civil rights, and belonging to his parents or other guardians, turned
into subject of law.

Undoubtedly, there is an obvious progress in this sphere, but despite the fact children —
orphans become victims of economic, social reforms, imperfection of legislation. At the
same time children left without parent’s guardianship actually are not able to assert their
rights and interests independently; therefore they are in need of particular protection.

Thus, Organization “Rights and Prosperity”, based on results of conducted evaluation of
efficiency of institutional and legislative basis on ensuring of the rights of people under
guardianship and protection, proceeded to analysis of implementation of legislation in
ensuring rights of children under protection and reasons of infringements of their rights.
Evaluation of implementation of legislation in ensuring of the rights of children under
protection was conducted by organization “Rights and Prosperity” from December, 2005 to
February, 2006.

Objective of evaluation
Present research was conducted in the context of Act Central Asia Project and aimed at:
e Analysis of implementation of legislation in the sphere of ensuring rights of children-
orphans and children left without parents’ guardianship
e Revealing of the facts of infringements of the rights of children-orphans and children
left without parents’ guardianship
e Elaboration of recommendations on elimination of the reasons of non-ensuring of the
rights of persons under guardianship and protection

Ultimate aim of research is to attract attention of state institutions and public to the problem
of ensuring of the rights of children-orphans and children left without parents guardianship,
and also provision with necessary information the process of reform of the system of
guardianship and protection in the Republic of Tajikistan, by means of elaboration of
recommendations to state institutions and non-governmental sector, and also for further
realization of the project.

Evaluation was conducted in 8 districts of the Republic of Tajikistan: Muminobad,
Khuroson, Yavan, Shaartuz, Djilikul, Bokhtar, Vosse, Dangara districts and also in
Dushanbe.

Selection of districts was made according to two criteria. First criterion is remoteness from
region centers and Dushanbe. The second is those districts were selected which have
institutions of state guardianship and districts which have no.

In the course of research the following persons were interrogated:

Officials of state institutions — 86 persons
Among them:
Officials of Khukumats — 16 persons



Officials of Department of national education — 8 persons

Officials of Department of social protection — 8 persons
Officials of offices of public prosecutors — 8 persons
Officials of courts — 8 persons
Officials of Department of internal affairs - 8 persons
Officials Djamoats — 16 persons
Officials of placement of population services — 8 persons
Officials of institutions of state guardianship — 6 persons

Among them women— 21

Children under guardianship — 90 persons
Among them girls — 29 persons

Guardians of children — 25 persons

Officials of NGOs — 8 persons

Children, who are in need of guardianship and protection — 12 persons
Among the girls — 4 persons

Total number of interrogated — 221 persons

Among them women — 54 persons

The following people in each district were attracted to the evaluation:
1. Deputy of the Head of district (on the affairs of juveniles)
Secretary of Commission on the affairs of juveniles;
Specialist on guardianship and protection under department of education;
Head of department of social protection;
Public prosecutor;
Head of the court;
Officer of the criminal investigation department under inspection of juveniles affairs
of district department of internal affairs;
8. Head of placement of population service;
9. Specialist on guardianship and protection under two Djamoats;
10. Heads of two NGOs;
11. Directors of institutions of state guardianship;
12. Two guardians (custodians) of children;
13. 10 children under guardianship;
14. 5 children who are in need of guardianship and protection.
Total 30 interrogated persons.

Nowunbkwd

Questions in the form of applications were elaborated for the all interrogated. Questions were
elaborated based on concrete rights of children-orphans and children left without parents
guardianship provided by legislation, concerning each of interrogated persons, somehow
responsible for realization of the rights.
During analysis of legislation, a number of fundamental blocks of rights, concerning
children-orphans and social orphans were revealed:

¢ Right for placement;
Right for provision;
Right for property and living quarters;
Right for employment assistance;
Right for education;



Right for protection of rights and interests of children-orphans.

List of rights of children-orphans and children left without parents’ guardianship

and list of state and non-governmental organizations and institutions, ensuring these
rights.

Right

Responsible for realization

Settlement (placement) of children-

orphans and social orphans.
Right for protection of rights and
interests.

Right for family placement of a child
including: adoption and foster family.
Right for upbringing in the family of
guardian (custodian), for care from
the side of guardian (custodian).

Right for cohabitation with guardian
(custodian), with the exception of
cases provided by civil legislation of
the Republic of Tajikistan.

Right for provision with conditions
for maintenance, upbringing,
education, comprehensive
development and respect of human
dignity, ensuring of their interests.
Right for due alimony, pension,
benefits and other social payments.
Right for preservation of the right of
property for living quarters or right
for using living quarters, in the case
of absence of living quarters they
have right for getting living quarters
in  accordance  with  housing
legislation.

Right for protection from abuse from
the side of guardian (custodian).

Right for full state charge in the case
of placement into educational
institutions, medical institutions,
institutions of social protection of
population and other similar
institutions.

Right for benefits in job placement,
stipulated by labour legislation, after
termination of the period of staying in
institutions of state charge.

Right for ensuring of control over
conditions of upbringing and
education of children, who are in state
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institutions of guardianship, provision
with care and medical treatment,
protection of their rights and interest
and management of their property.

Provision of children orphans
e Right for due alimony.

e Right for opening of private account
in institutions of state charge, as well
as, in Savings Bank of the Republic
of Tajikistan.

e Right for using of 50% of incomes
from circulation of funds received as
alimony for their provision in
institutions of state charge.

e Right for keeping and receipt
private account in department
Savings Bank of the Republic of
Tajikistan, amounts received as
alimony and 50% of incomes from
their  circulation, after leaving
institution of state charge.

e Right for pension.

on
of

e Right for allowance on temporary
disablement in the amount of 80 % of
average earnings, for workers from
among orphans under 23 years.

e Right for remission from payment for
maintenance in boarding-school and
for full state charge.

e Right for provision in boarding-
school with clothes, soft inventory,
shoes, objects of personal hygiene,
and also text-books, school
accessories, toys and games,
household equipment.

e Right of pupils in boarding-schools
for provision with four food in a day.

Property and living quarters of children-
orphans

e Right for preservation of living
quarters during staying in institutions
of state charge.

e Right for getting out of turn living
quarters in case if moving in previous
living quarter is not possible.

e Right for determination of place of
living in case of separate living of
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parents.

Job placement

e Right for job placement after
graduation of educational institutions
of general comprehensive, general
secondary, primary professional,
secondary professional and high
professional education in according to
quota.

e Right of graduates of educational
institutions for passing of
professional training, professional
development and retraining, in
priority order.

Education

e Right for provision in state
educational institutions at the expense
of state budget.

e Right for getting free second
profession of primary professional
education.

e Right for free choice of educational
institution, and also form of getting
primary professional education.

e Right for priority entrance to primary
state professional educational
institutions.

e Right for reimbursement by state
additional expenses on education and
maintenance for the period of study in
state primary professional educational
institutions.

e Right for priority entrance out of
competition to high educational
mstitutions, on condition of
successful passing of entrance
examinations.

Protection of rights and interest of
children-orphans
e Right of a child for intercourse with
parent, living separately.
e Right for independent appeal for
protection of their rights and interests.
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According to this table it become obvious that though there are some undetermined
questions, on the whole state provide for children-orphans and children left without parents
guardianship, certain social guarantees and support. However, analysis of implementation of
their rights and guarantees on local level showed the following results:

Placement (settlement) of children-orphans and social orphans

Revelation and registration of children left without parent’s guardianship
According to legislation officials of educational institutions and institutions of social
protection, and also other persons, having information about children left without parent’s
guardianship, have to refer to the institutions of guardianship and protection in a week term.
Institution of guardianship and protection KDV WR FRQGXFW LQV3SHROM Q
RI D FKLOG LQ WKUHH GD\V DIWHU UHFHLYLQJ WKH LQIR
DEVHQFH RI SDUHQWVY JXDUGLDQVKLS RU UHODWLYHVY
DQG LQWHUHVW RI D FKLOG WLOO® WVHRROHQWJ RI D TXHVWLF
According to the interrogation: institutions of guardianship and protection do not
receive information about children left without parent’s guardianship, and guardianship
usually registered after appeal from candidate for guardianship. That is why usually question
of placement of orphans and social orphans delay for a long time and children just left alone.
Moreover, interrogated officials, who responsible for registration of children-orphans
and children left without parents, in most cases have no special registration forms, where
information of age group, conditions of lost of parents, etc. could be considered. It leads to
situation when there is no information on numbers and individual characteristics of this
group of children on local level. Undoubtedly, existence of such registration forms would
facilitate work of institutions of guardianship and protection and other responsible officials,
and would increase efficiency of their activities.

To question: “Have you special forms for registration of children-orphans and
children left without parents?”
The following answers were received:

0% 6%

050 persons
interrogated
Hyes

Ono

94%

‘'LDJUDP

The reason is that most of responsible officials even do not know about their responsibilities
on registration of children-orphans, besides, very actual problem is fluctuation of personnel.
According to interrogation specialist on guardianship and protection usually stay at this
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position not longer than 1-2 years. Naturally, during this short period of time it is very
difficult to become familiar with all functional responsibilities on guardianship and
protection, also taking into account that this activity is realized as an additional job. Besides,
due to above mentioned reasons there are a lot of cases of non-observance of terms of
appointment of guardians and custodians for children-orphans and children left without
parents.

To question: “Did officials who responsible for registration, placement, protection of rights
and interests of children-orphans and children left without parents pass special juridical or
professional training?” all of interrogated gave negative answer. Moreover, according to
information of questionnaires, interrogated have no adequate legislative basis for realization
of their functions on guardianship and protection.

Forms of placement of children left without parent’s guardianship

When a child declared as a social orphan according to legislation, there is several
ways of settlement of his destiny. It should be mentioned that International Convention on
the rights of the child and present legislation of the Republic of Tajikistan proclaim absolute
priority of family upbringing of a child.

According to the article 124 of Family Code of the Republic of Tajikistan, children left
without parents’ guardianship should be passed for upbringing to family and in the case of
absence of such possibility — to institutions of all kinds for children-orphans and children left
without parents guardianship. Thus, present forms of placement for children-orphans in our
country can be divided on two categories:

o family
e state

State guardianship — creation for a child-orphan normal condition for his/her
upbringing, development by means of placing them in special established children’s homes,
orphanage asylums and boarding-schools.

To question: “Is family placing for children-orphans and children left without parents’
guardianship priority than state guardianship? The following replies were received:

40
35
30
25
20
15
10

Is family placing for children- yes no
orphans and social orphans
priority than state guardianship?

‘'LDJUDP
During attempts to find a reason why state guardianship is priority, the following
replies were received:
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A — In institutions of state charge there are better conditions for children

B — Persons wishing to take guardianship over a child or wishing to adopt a child do
not correspond to requirement for such persons provided by legislation.

C — There are no persons wishing to take a child for guardianship (custody),
adoption.

According to this information, children-orphans left the most unprotected and lacking
civil rights. In 99 cases of 100, officials prefer to deliver a child to the children’s home
instead of placing him in family. State does not take any practical and efficient measures for
observance the rights of children, provided by norms of international law and even national
legislation.

Children who are deprived from possibility to live in family have rights for particular
protection, help and alternative care. Though, placing into special institutions is a measure
used in extreme cases, in reality a lot of children are placed in special institutions
unreasonable.

For the most of parents, due to the extreme poverty, placing of their children into
boarding-schools is the only way to provide their children with food, clothes and living
quarters or because of disablement of their children parents are not able to bear such burden.

To question: “Is process of settlement of children-orphans and children left without
parents guardianship controlled? Responsible officials gave affirmative answers. However,
directors of institutions of state charge deny this information. According to words of
interrogated, most of parents, including wealthy parents, wishing to get rid of burden of
upbringing of their children, deliver them to boarding-schools, proving it with the facts that
their children would get better care and upbringing in boarding-schools.

Procedure of bringing into responsibility such careless parents (in particularly,
annulment) and incompetent officials is not practiced in any of analysed districts.

Children get into such institutions in different situations and at different age: somebody
from birth, somebody in teen-age. Children-orphans are people offended by destiny. The
most important thing is that they deprived from motherly and fatherly caress. Therefore,
whatever conditions would be provided for them, anyway it will not replace warmth of
parents’ home for them. Thus, objectives of any orphanage asylum should include creation of
favorable conditions, close to home conditions, social protection, social adaptation, education
and upbringing, and also protection of rights and interests of children, in order to give them
possibility to feel caress and not to feel them alone in this world.
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Placing into family of a child include adoption and foster family.

As we could see from Diagram #3, preference is given usually to state form of
placement of a child, because modest means of the most part of population are no allow to
potential guardians (custodians) to take a child for upbringing and support.

Important reason of such situation is unreasonable refusal of parents form their child,
and also unwillingness of close relatives to take guardianship over such children. This is
evidence of decline of cultural wealth of the nation, impoverishment of mental and ethical
customs and traditions in families, and also instability of social-economic and political
processes in society.

Moreover, procedure of establishment of guardianship in comparison with state
placement requires from responsible officials substantial knowledge in registration of many
documents, conducting examination of candidates for guardianship, and the most important
thing is control over provision for upbringing and maintenance of a child. In the case of lack
of proper competence and financial motivation, this factor plays key role in placement of
children.

Information on adoption of children is not accessible and national adoption is not
covered due to the law on privacy of adoption and also due to fears that disclosing of this
secrecy may become a reason for mockery and humiliation over family of adopters or
adopted child.

Control over conditions of maintenance, upbringing and education of children left
without parents’ guardianship

To question: “If controls over conditions of maintenance, upbringing and education of
children being with guardians (custodians) and in institutions of state charge carried out by
responsible state institutions, interrogated persons gave identically affirmative question.

However, to question: how many controls are realized in a year, none of interrogated
persons was able to give definite reply. Interrogated persons were not able to say definite
number of controls; some general information was given, approximately from 1 to 2 times if
there is a possibility. “Possibility” in this case means objective component — extremely
insufficient numbers of officials (just one specialist on guardianship and protection in a
district) working in controlling institutions, and also lack of transport and financial means for
realizing controls in remote districts.

All of interrogated persons gave identical answer: for realization of effective activities
on ensuring of rights and interests of children-orphans and children left without parent’s
guardianship, one established post of specialist on guardianship and protection for whole
district is not enough. Moreover, according to words of interrogated persons, this activity is
realized as subsidiary job.

This fact leads to infringement of existing legislative acts, particularly article 34 of
Regulation on institutions of guardianship and protection, says that not less than two times
in a year, institutions on guardianship and protection should control those who are under
charge according to place of residence, activities of guardians and custodians on upbringing,
education and preparation of children to public activity, creation necessary conditions for
life, provision with care and medical treatment, protection of their rights and interests and
management of their property. Also, article 25 of Convention of the rights of the child makes
provisions for the right of a child who has been placed by the competent authorities for the
purposes of care, protection or treatment of his or her physical or mental health, to a periodic
review of the treatment provided to the child and all other circumstances relevant to his or
her placement.
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To question: If numbers of controls, provided by legislation, over condition of

maintenance, upbringing and education of children under charge, placed with guardians
(custodians) and in institutions of state charge is enough, the following answers were
received:

82%

18%

‘'LDJUDP

A — 2 controls in a year is not enough
B — 2 controls in a year is enough

Revealed disadvantages:

Officials of educational institutions and institutions of social protection, and also
other citizens having information about children left without parent’s guardianship do
not present information to institutions of guardianship and protection.

Officials realizing registration, placement, protection of rights and interests of
children-orphans and children left without parents guardianship do not pass special
juridical or professional trainings for more professional and effective realization of
their responsibility.

Specialists on guardianship and protection have no sufficient legislative base
regulating their activity. .

One of primary function of institutions of guardianship and protection is revelation
and registration of children left without parents’ guardianship. Proper fulfillment of
this function reflects directly efficiency of their activity. However, this is not possible
without existing of special procedure for registration. Moreover, participation of non
governmental organizations and members of civil society in this activity is very
important for the process of revelation and registration of children-orphans, but it is
impossible because of complete monopolization of social rehabilitation work with
children by state institutions.

Most of children are delivered to institutions of state charge unreasonably.
Mechanisms of bringing into responsibility of parents’ who unreasonably refused
from upbringing and maintenance of their children.

Officials responsible for placement of children usually prefer state charge to family
placement.

Controls over conditions of maintenance, upbringing and education of children under
charge of guardians (custodians) and in institutions of state charge is realized in
insufficient numbers of time and have just formal character.

Legislation does not establish quantitative norm for specialists on guardianship and
protective over juveniles, according to number of children (0 to 18 years) population
in certain territory.

Recommendations:
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1. To strengthen public and state control over process of revelation, registration and
placement of children-orphans and children left without parent’s guardianship.

2. To conduct special juridical or professional trainings for persons responsible for
registration, placement, protection of rights and interests of children-orphans and
children left without parents’ guardianship.

3. To oblige responsible officials to fill special forms on registration of children-orphans
and children left without parents’ guardianship, where age groups of children,
conditions of lost of parents, etc. will be considered.

4. To demonopolize activity of state on social rehabilitation work with children left
without parents’ guardianship. To create mechanisms of attraction of public
organization to this work.

5. To use punitive sanctions for unreasonable delivering of children to institutions of
state charge, as to parents so as to responsible officials. For nonfulfillment or
improper fulfillment of regulations and legislative acts in the sphere of guardianship
and protection, by local authorities and officials, to determine and fix in legislation
disciplinary and administrative responsibility.

6. To fix in legislation increase of number and quality of controls in a year, aimed at
control over activity of guardians (custodians) and institutions of state charge.

7. To set and to fix in legislation quantitative norm of specialists of guardianship and
protection of juveniles, according to number of children (0 to 18 year) population of
certain territory.

Provision of children-orphans

Convention on the rights of the child, article 26 makes provisions for that every child
has the right to benefit from social security, including social insurance.

In accordance with national legislation, particularly article 153-154 of the Family Code
of the Republic of Tajikistan, children who are under guardianship and protection and being
in institutions of state charge have the rights for:

¢ Due alimony;
e pensions;
e Benefits and other social payments.

Alimony
To question: “Are children under guardianship of guardians (custodians) or in
institutions of state charge provided by alimonies?” the following answers were given:
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A — It is unknown if they provided or not.
B — They are not provided by alimonies.
C — They are provided by alimonies.

When interrogated persons were asked to explain reasons of non provision with alimonies
for childreg under guardianship, the following answers were given:
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0%
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‘'LDJUDP
A — 54 % do not know that children under guardianship may get alimonies.
B — 20 % one of parents of a child under guardianship gets alimonies.
C — 36 % do not know where and how apply for alimonies.

It is necessary to mention, that parent or a person substituting him is responsible for
taking measures on getting alimonies from careless parent of a child. Thus, according to part
1, article 84 of the Family Code of the Republic of Tajikistan, alimonies for children left
without parents’ guardianship are collected on general basis and are paid to guardians
(custodians).

To question: “How due amounts of alimonies for children are used?” most of
interrogated persons said that these amounts are used by parents or persons substituting them
but never for the sake of a child. Present situation is an uncivil violation of the article 47 of
Regulation on institutions on guardianship and protection, which says: “Amounts, for
persons under guardianship such as pensions, benefits and alimonies and other current
incomes, go into control of guardian (custodian) and are spent for the sake of persons under
guardianship”.

Pensions
To question: “Are children under guardianship of guardians (custodians) or in
institutions of state charge provided with pensions?” the following answers were received:
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A — It is unknown whether provided or not.
B — They are not provided with pensions.
C — They are provided with pensions.

When interrogated persons were asked to explain reasons of non provision persons under
guardianship with pensions, the following replies were given:

100%
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1 — They do not know that persons under guardianship should get pension.
2 — Pension is received by one of the parents or relatives of a child.
3 — They do not know where and how to apply for pension.

To question: “How are due amount of pensions for children used?” interrogated persons
said that these amounts are used by parents of children, but never for the sake of a child.

Above mentioned facts are come into contradictions with article 39 of Constitution of the
Republic of Tajikistan, which says: «Everyone are guaranteed by social protection in old age,
in case of disease, disablement, lost of ability to work, lost of bread-winner and in other
cases, provided by law”.

Benefits and other social payments

In accordance with article 23 of Regulation on order of provision with benefits on state
social insurance in the Republic of Tajikistan”, workers form among full orphans, under 23
years, receive benefit on temporary incapacity for work in amount of 80 % from average
salary.

Nevertheless, interrogated persons identically said that children do not receive benefits.

In accordance with article 17 of Regulation on boarding-schools in the Republic of
Tajikistan, pupils of boarding-schools, according to fixed norms, provided by clothes, soft
inventory, shoes, objects of private hygiene, and also text-books, school stationeries, toys and
games, household equipment.

However, evaluation showed that this Regulation does not work. To question: what
exactly and in what number are included to full state provision, interrogated persons were not
able to answer.

The same situation with article 19 of Regulation on boarding-schools of the Republic of
Tajikistan, which stipulates for: “Pupils of boarding-schools are provided with four times a
day food according to fixed norms and methodical recommendations on organization of
nutrition”.

Thus, to question: how many times per day food for pupils of institutions of state charge
are provided, as representatives of administration of these institutions, so as pupils answered
openly that they have food 3 times a day.
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Interrogated persons said that the main reason of such situation is shortage of funds
provided by budget.

To question: “Did you refer to institutions of executive powers with the demand to
provide funds of maintenance of children with all necessary things, directors of institutions of
state charge gave the following answer:

In time of forming of the project of budget for boarding-school, all necessary norms for
maintenance of pupils are considered, however during approval considerable funds are cut.

On the other hand, in course of interview with officials of Khukumats, particularly with
deputies of heads of districts responsible for questions of protection of children-orphans, it
was found out that though certain norms on provision for pupils of boarding-schools are
stipulated by the law, in fact Khukumats of districts have no funds for ensuring of these
norms, provided in article 17 of Regulation on boarding-school in the Republic of Tajikistan.

As it was found out from interviews with above mentioned persons, the reason of such
situation is that annual budget are formed “at the top”, i.e. budget is not formed by local
executive powers.

In the case if Khukumats of districts do not take part in forming of the budget for their
district and do not have possibilities to put into it necessary lines of expenditures, they have
no possibility to provide boarding-schools with necessary funds.

However, article 8 of Constitutional law on institutions of state powers on local levels,
says: “Madjlises of people’s deputes approve local budget, and when necessary make
amendments, control realization of budget, and approve report on budget. They determine
ways of social economic”. That is, according to the law, responsibilities of institutions of
local powers include planning and providing funds for maintenance of boarding-schools with
necessary means.

However, district’s institutions of powers and management do not fulfill such
responsibilities, and explain it with the fact that such practice never was used and they cannot
give instructions for government.

Medical care

Medical care is very serious problem for boarding-schools. All interrogated persons said
that payment are collected for medical service from children-orphans and children left
without parents guardianship.

Lack of funds does not allow conducting clinical examination and treatment of children.
Hospitals refuse to make inpatient treatment. Part of children, living in boarding-schools is in
need of operation. However, even status of a child-orphan or a child left without parents’
guardianship does not give the right for free medical service.

Revealed disadvantages:
e Children-orphans and children left without parents’ guardianship, placing in
institutions of state charge in the most cases are not provided with due alimonies,

pensions and benefits.

e Status of a child-orphan of a child left without parents’ guardianship does not give the
right for free medical service.

Level of care for children-orphans and children left without parents’ guardianship, showed
up in real usually is very low. The reasons are quite many sided:
¢ insufficient level of budgetary financing for above mentioned purposes;
e imperfection of present system of monitoring and control of state institutions over
activities of respective institutions as of state so as of non governmental sector
(absence of impartial criteria of evaluation, use of out of date methods of monitoring);
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e absence of effective system of public control over activities of such institutions
(unfortunately, its efficiency depend directly on existing level of interests in society
toward above mentioned problems, level of public morality, etc.).

Recommendations:

1. To foster into practice of institutions of state charge transferring of funds of due
alimonies for children to private children’s accounts.

2. To ensure and fix in legislation the right for free medical service of children having
status of a child-orphan or a child left without parent’s guardianship.

3. In general, it will be worthwhile to concentrate rule-making activities on elaboration
of the most functional model of provision with social benefits and guarantees for
children orphans and children left without parents’ guardianship.

4. To create mechanisms of effective public and state control over activities of state
institutions for children-orphans and children left without parents guardianship (to
pay special attention to ensuring of property stability).

5. Institutions of state powers on local levels should plan funds for proper provision of
boarding-schools according to evaluation of needs, and then to put forward proposals
in budgeting of districts.

Right for property and living quarters of children-orphans
To question: whether children under guardianship and children in institutions of state
charge are provided with living quarters, if they have no or in cases when moving into

previous living quarters is not possible, the interrogated persons gave negative answers.
Reasons of such situation, according to words of interrogated, are the following:

a
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Diagram 7

A — there is no building of quarters in districts.

B — they do not know about existence of the right on out of turn provision with living
quarters for children-orphans and social orphans.

C — there are no requests on this matter.

D — children-orphans have no problems with living quarters.

Existing situation is a rude violation of article 36 of Constitution of the Republic of

Tajikistan, which says: “Everyone has right on living quarters. This right is provided by
means of realization of state, public, cooperative and individual building of living quarters”.
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To question: whether any measures on preservation of living quarters for children under
guardianship or being in institutions of state charge are taken, the interrogated gave the
following answers:
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A — measures on preservation of living quarters are taken.
B — measures on preservation of living quarters are not taken.
C — have no such information.

To question: how preservation of living quarters for children under guardianship or
being in institutions of state charge is realized, the interrogated were not able to give definite
answers. Most of them said that relatives of children look for living quarters while children
being in boarding-schools.

Unfortunately, present problem is the most important, because measures taken on
preservation of living quarters and property have just formal character. Usually, property of
children is “squandered away” by their close relatives when children are in boarding-school.
Nor inventory of property neither measures on preservation are taken.

It 1s confirmed by replies of interrogated persons who took children under guardianship.
To question: “Do you present reports on management and preservation of property of a child
under guardianship to institutions on guardianship and protection?” the following answers
were received:
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A — Do not know that it should be done.
B — Nobody demand them to do it

Revealed disadvantages:
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e System of protection of lining quarters and property rights for children-orphans and
children left without parents’ guardianship is not settled.
e There is no control from the side of oversight bodies over observance of rights for
living quarters for orphans and social orphans provided by legislation.
Grants for building and purchase of living quarters for children-orphans and children left
without parents’ guardianship are not put into budget.

Recommendations:

1. To proceed to elaboration of separate regulation on protection of rights and interests
of children-orphans and children left without parents’ guardianship for living
quarters.

2. To ensure control of oversight bodies over observance of housing legislation
concerning children-orphans and social orphans.

3. To consider funds with end use for purchase of living quarters for children-orphans
during budgeting.

Labour right

Article 35 of Constitution of the Republic of Tajikistan, says: “Everyone has right for
labour, choice of profession, work, protection of labour and social protection from
unemployment”.

To question, “Are graduates of institutions of state charge provided with work
places?” the following replies were received:

2% 8%

98% 92%
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Diagram 10
1 — 2 % of interrogated persons said that graduates of boarding-schools are provided

with work places.

2 — 98 % of interrogated persons said that graduates of boarding-schools are not
provided with work places.

Diagram #11 shows reasons of non provision of graduates of boarding-schools with
work places.

1- 8 % - There are no vacant working places.

2- 92 % - Graduates do not apply for.

Heads of services of placement of population explained that graduates of such
institutions have no benefits in job placement. Job places provided to them on general
conditions and in case of written request.

However, it should be mentioned that usually it is harder to find a job, to settle one’s
life, to continue education for graduates of primary professional educational institutions for
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children-orphans and children left without parents’ guardianship having very few skills and
experience, moreover usually priority is given to graduates of ordinary educational
institutions.

Besides, research showed that connection between services of placement of population
and institutions of state charge is absent, in question of exchange of information about vacant
work places, and also about professional and qualification structure and number of graduates
who are in need of job placement.

Interrogated directors of institutions of state charge said that graduates of boarding-
schools do not pass during their study any professional training which prepares them for
future labor activity. Though, such professional qualification courses existed in boarding-
schools previously.

Above mentioned facts is evidence of obvious decline of the system of job placement
for children-orphans, particularly juveniles. Legislation aimed at ensuring of guarantees on
realization of the rights of juveniles for labour and free choice of profession is not
implemented everywhere. Today responsibility on establishment of quota of working places
for children-orphans passed to local institutions of executive powers which regard this
responsibility formally or do not fulfill it at all. Therefore, situation of children-orphans
causes reasonable anxiety, and it may be considered just as crisis.

Revealed disadvantages:

e Conditions for implementing of priority right in job placement for children-orphans
and children left without parents’ guardianship, which as a rule are not able to
compete on labour market on equal terms, are not provided.

e Contemporary labour market requires from worker compulsory availability of
theoretical knowledge and practical skills, therefore percentage of job placement of
children depends on availability of profession, i.e. graduation from professional
educational institutions of all kinds and acquiring a profession. For this aim, presence
and proper functioning of centers of job placement and professional training for
juveniles is necessary.

e Another serious problem in normative-legal ensuring of protection of labour rights of
children-orphans and children left without parents’ guardianship is out of date
organizational structure of boarding-schools, namely: grave disadvantages in
professional training and job placement of children-orphans, lack of elaborated
guidance of their social and labour adaptation.

Recommendations:

1. To provide priority in job placement for children-orphans and children left without
parents’ guardianship.

2. It is necessary to organize professional classes in boarding-schools, where will be
gradual transfer from labour education to professional education.

3. It is necessary to create and develop youth labour exchange, centers of job placement
and professional training of juveniles.

4. Timely signing of contracts with services of job placement on registering children-
orphans looking for working places should be realized.

5. To strengthen state and public control over observance of legislation in the sphere of
job placement of children-orphans and children left without parents’ guardianship.
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Right for education

Article 41 of Constitution of the Republic of Tajikistan says: “ Everyone has right for
education...Everyone may get free general secondary, primary, professional, secondary
professional and higher professional education in state educational institutions within the
limits determined by legislation”.

Thus, to question: whether payment for education is collected, children under
guardianship gave identically negative answers.

Today when unemployment is growing and financial conditions of the most
population is limited and children-orphans is practically in conditions of survival, primary
professional education is one of the main sources for worthy future of children-orphans and
children left without parents’ guardianship. Therefore, graduates of boarding-schools are in
need of support in order to continue education as in primary professional so as in higher
educational institutions.

Heads of local institutions of executive power, specialist on guardianship and
protection and directors of boarding-schools were interrogated about above mentioned
question. To question: “Do you realize any activities on ensuring of continuation of
education for graduates of institutions of state charge? The following answers were given:
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A — No, we do not
B — Yes, we do

What is the reason of non-supporting in ensuring of continuation of education?
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Diagram 13

A — It is not our responsibility
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B — This is responsibility of relatives of graduates.

Above mentioned figures and facts is evidence of indifference of state institutions to
problems of orphans, who after graduation from boarding-school face with more difficult
living conditions.

During meetings with officials of institutions on guardianship and protection and
directors of boarding-schools, to question: “How is support in ensuring of continuation of
education realized?” they said that usually graduates receive assignment to primary state
professional educational institutions.

The reason of such situation is that admission to high educational institutions depends
on capability to pay formal and informal payment, therefore lower levels of education such
as vocational schools become the only refuge for children-orphans, who cannot afford
themselves to study somewhere else.

Revealed disadvantages:

e Activities on ensuring of continuation of education of graduates from institutions of
state charge are not realized.

e Graduates of children’s homes and boarding-schools, as a rule, face formal
discrimination in question of free choice of educational institution for continuation of
education. The reason is corruptibility and decline of moral and ethical principles of
persons responsible for guarantee of provision with free education in state
educational institutions for children-orphans and children left without parents’
guardianship.

Recommendations:

e To create mechanisms of effective public and state control over ensuring of legal
guarantees of rights for children-orphans and children left without parents’
guardianship for education, and also equal possibilities for girls.

Protection of rights and interest of children-orphans

Children who are in difficult living conditions (children-orphans and children left
without parents’ guardianship) have right for particular protection from the side of state.
Such kind of protection should ensure survival and development of children, and their
participation in public life. State should guarantee legal defense of the rights of children who
are in difficult living situation.

Interrogated juridical bodies, official of offices of public prosecutors and militia said
that they do not meet in their practice cases of violation of rights of children under
guardianship and children who are in institutions of state charge. However, according to
words of interrogated, it does not mean that rights and interests of children are not violated.
The reason of present situation is following:
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Diagram 14

1 — There are no appeals

2 — Legal ignorance as of children so as of officials responsible for ensuring of rights of
orphans and social orphans

3 — Protection of the rights of children-orphans is not priority for responsible state
institutions.

According to part 1, article 32 of the Civil Code of the Republic of Tajikistan
“Guardianship is set for protection of rights and interests of incapable or partly incapable
citizens”. Part 2 of the present article stipulates for: “Guardians and custodians protect rights
and interests of their charges in relations with any persons, including courts, without special
authority”.

One of the ways of protection rights of a child, fixed by part 2, article 57 of the Family
Code of the Republic of Tajikistan, is possibility to protect one’s rights singly (unassisted) in
case of infringement of the rights by parents or persons substituting them. In such cases a
child may apply to institutions of guardianship and protection, and on reaching 14 years to
court.

However, to question: “Do children-orphans and children left without parents’
guardianship apply for protection of their rights and interests?” all without exception
interrogated persons gave negative answer.

Reasons of situation when children do no apply for protection of their rights and interests,
according to answers of interrogated the following:
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1- They do not know their rights
2- They do not know where to apply.

Also, evaluation showed that there are no nongovernmental organizations on local levels
seriously working in the sphere of ensuring rights of children-orphans and children left
without parents’ guardianship. It means lack of public control over legal position of children
under guardianship.

Above listed facts says about legal ignorance of juveniles, and also incompetence and
indifference of officials responsible for ensuring and protection of rights and interests of
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orphans and social orphans. Moreover, conditions for realizing right for protection of
children by themselves is absent, because present civil-procedural legislation does not
determine position of underage participant of civil procedure, who lost parents’ guardianship.

Revealed disadvantages:

Institutions on guardianship and protection have no possibility to protect rights of
children in proper way, due to incompetence and staff shortage (one specialist on
guardianship and protection per district). In order to change present situation it is
necessary to conduct reform of these institutions.

Law enforcement bodies and bodies of executive power on local levels are
indifferent to infringements of rights and interests of children-orphans and children
left without parents’ guardianship.

There is no coordination between state and public institutions in questions of
ensuring rights of orphans and social orphans.

Utter legal ignorance of children and persons responsible for ensuring and
protection of rights and interests of orphans and social orphans.

Recommendation:

1.

2.

3.

To include in responsibilities of institutions on guardianship and protection in
coordination with law enforcement institutions and public organizations elaboration
of Plan for protection of a child, where list of activities on ensuring of rights and legal
interests of a child who are in need of state protection will be set, and also terms of
fulfillment, clear separation of responsibilities in fulfillment of the Plan between all
sides participating in the process of upbringing and maintenance of a child should be
fixed.

To distribute powers on guardianship and protection between several services, which
are authorized by head of institution of executive power on local level (it is clear, that
above mentioned volume of responsibilities cannot be realized just by one specialist
on guardianship and protection).

To strengthen control of authorized institutions and public sector over conditions of
development of a child, who in need of state protection.
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Conclusion

Subject of protection of children-orphans and children left without parent’s
guardianship is not a priority in Tajikistan. Low budget allocations for social protection and
indifference of conducting social reforms and Poverty Reduction Strategic Paper to legal
problems of such children is evidence of it.

Very serious problems of childhood in Tajikistan are rooted in lack of effective
measures aimed at protection of rights of children, increase of responsibility of parents, etc.
Namely: there is no specialized state structure on affairs of children-orphans and children left
without parents’ guardianship in Tajikistan.

Formally, some separate state structures are deal with the problems of children-orphans,
including Ministry of Education of the Republic of Tajikistan, Ministry of Health, Ministry
of labour and social protection of population, some departments of Ministry of internal
affairs, local authorities (Khukumats) and some structures within them, etc.

But legislation does not provide effective mechanisms of control, able to make
officials of institutions of executive power and state institutions to fulfill their direct
responsibilities on protection of the rights of children, guaranteed by Convention on the
rights of the child and national legislation.

Many of defects in this sphere are caused by the situation when there is no responsibility for
non-observance of present regulations and legislative acts in the sphere of guardianship and
protection.

Now it is necessary to conduct institutional reorganization of forms of activities of
institutions on guardianship and protection, which should conduct their activities in
cooperation and coordination with institutions of social protection, medical and educational
institutions, law enforcement institutions, courts and public sector.

Moreover, it is very important to create mechanisms of effective public and state
monitoring of ensuring of guaranteed by the law rights of children-orphans and children left
without parents’ guardianship.

It is obvious that present problems may be solved only with efforts of all state and
public institutions. Situation of children should excite whole society. Saying — children our
future can be materialized only with adequate legal, financial support. Problem of childhood
- is the main in any country, including our country, because without children will not be
future of Tajikistan.

We sincerely hope, that present evaluation will attract attention of state institutions
and public to the problem in the sphere of guardianship and protection, and gathered here
information and elaborated recommendations will assist to state institutions and
nongovernmental sector in the process of reform of the system of guardianship and
protection in the Republic of Tajikistan.
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